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DIC :I. nECl-'U.s2'
LAW OrPIC:ZS OF Ule D. nBG
10513 W. Pico .lvd., Suite 152
Lo. Azl,g'elQ.. c:A 'DOn
(n3) 86S-JlO.

~IONBL Z. G~CY .1341.10
LAW OFPICES OP LIO¥IL Z. GLANCY
12" Ocean Avenue Suite 323
S.n~a Monica. California '0401
DlO) 3U-327?

HI CHAEL •• HYMlUl
ZLLY1f M. I.A!FSING
MUCH SHELIS'1' FUED D~Eaa

AHJ:N'l' SEI.L .. aUBENSn:IN. P. C .
200 Nor~h LaSalle S~r••t, Suit. alaa
Chicago, Illinoi_ '0'01-10'5
(3121 346-3100

FILED
LOS ANG!! E' SUP&nCR caJRT

JAN 21 1M&
JOHN A.cum.CLP'.....wf ('j .

IT ... NUaliiiiUtY.

11 KEITH S. SHINDLER
LAW OFFICES or kEITH S. SHINDLER

12 83' Walt Van Buren
Chicago. Il11noi. '0'07

13 (3121 4U-1000

16 Attorney. tor Plaintiff

15 SUlIEJlIOIl COtJ1lT OF THZ STATE 01' CALU'OiUlIA

16 FOR THi COUNTY OF LOS ANG~LES

17

11

l'
20

U

22

23

24

:21

za 3!l'fd

ERlXA LANDIN on b.~lf of her.elf
~nd all o~h.r. similarly .ituated,

Plaintiff,

LOS ANGELES CELLOLAR TEL2PHO-.
COMPANY d/b/a L.A. CELLULAR OF
CALIPOiUlIA, • California
corporation,

oetendant.

1
1
)
)
I
)
)
)
)
)
)
I
l
I
)
)
)

1
I
1
1
1

ca•• No •.

cuss Ac~4.1305
COMPLAINT FOil.
PRELIHIHARY ANt)
P£lMANDT INJUNCTIVE
lELIEF AND RSSTITUTION
tJNt)ZJl BUSINESS AND
PJlO~"IONS COPE II
1.1200 Aml 17500
rOIt,

( II 0lITRt1& ANt)
KISLEADUJQ
~TISINQ: AND

(2~= AU. COI'!PBTITI~

VIOLATION OF TK£
II. UNFAIR

PMCTICES ACT

...
:A

=~
8

'3'3&e,L&ttl:

\ :



-1 Pl.in~1~t raI~ ~IN, individ~.lly and on Cahal! of a

~ cla•• of per.o~ .iailarly ait~.t.d. complains .vaina~ ~he

J da!endan~ LOS ANGELES CELL~ TELiPHO~ COMPANY d/~/a L.A.

4 C~LLULAR OF CALI FoaNIA. and .cates aa follows:

s NAn31 or WI

, 1.. This cla•• action c~l.int ••••rc. ca~.e. of action

7 again.t d.f~dant for violations of the California Unfair

a Bu.in••• Practices Aot ("cuaPA"I and for unju.c enrichment.

, 2. Plaintiff !llege. that d.fendant engage. in unfair or

10 dec.ptive acts and practice. ~y: (al refusing to auto~tically

:1.1. credie ie. custom.r.' bill. for a "dropped call" 1 (~)

1.2 concealing from it. cuatomer. thae it will iasu. airtime credit

1.3 for a "dropp.d call" upon the custom.r', r.~e.t; and lei

14 omitting any d.finition of the term "dropped call" in it.

l! written publicaeiona aDd promotional materi.l. circulated to

l' its cuatomer•.

17 3. Plaintiff further .llege. that dafendant engage. in

11 the•• deceptive aces and practices so that it may ge unjustly

19 enriched at the expense of all cla•• members.

20 4. Pl.intiff and the thousands of oth.r cellular phone

41 euecomere on whea. behalf th.y 8~e have ~en damaged by

~1 4efendant'S unfair and dacep~ive conduct.

~3 PABTI~S

s.
25 residing in LoS Ang.le•• California. Plaintiff has boen a

2& custom.r of defendan~ for ac lea.c 1 year. Plaintiff has ~.n

27 damag.d by the actions of defendant .s described in this

28 Complaine.

li3Z:lI"lJd .1.11101



1 6. --o.lend&:lt LOS ANGIUS au.OLAll TELEPHONS CQKP»IY

2 d/b/a I..A CJ:t.LULAll. 0' CALIFO~IA ("L.A. CELLULAa") ia a

.
4 do•• bus in... in Loa Ang.le. Coun~y and the State of

5 Cal~tornia.

, goAlS ALLEGATION.

7 ,. Plaintiff bring. this action. on behalf of h.r.elf

B &n~ all other sim1larly situated aa & cla•• action pursuant to

9 5312 of th. California Code of Civil Procedure and 51711 of the

1C California Civil Code. The elall which plaintiff seekl to

11 represent i. co~po8ed of and d.lined·as: All personl and

12 entitie. who ar., or were, cellular cu.tom.ra of L.A. Cellular

13 ~ho have experienced "dropped call." for which they have

14 rec.ived no credie. Specifically exclud.d i. the ~fendanc;

lS it. officerl. director. and employee.; its affiliate•.

l' diVisions and subsidiari•• ; .nd federal. .tat. or local

11 gov.rnm.ncal entiey.

11 I. The action hal Qeen brought and may properly be

l' maintained a•• cla•• action pur.uant to the provil1on. of 5382

20 and the California Coda of Civil Procedure and 51111 of the

21Californi. Civil Cod. ~ecaus.:

ao The class il 10 num.rou. that individually

23

24

25

26

27

joining all member. 1. impraetic.~le under the

circum.tanc. of thi. c.... Althougn tbe exae~ ~er of

cla•• memb.r. i. unknown ~o pl.intiff at thi. t1me.

plaintiff 1. informe~ and b.llev•• ba••Q on the number of

cus~omer. of defendant that ~he cl~.. includ•• hundreds ot

thou.ands of per.on. and antici••.

J

'II ~d



1

3

5

,
7

•,
1D

13

-b. Common quastions of law .nd f.ce exi.e •• to .11

mamber. o~ che ela•• and pr.domina~. over any qu••tiona

which .ffece only indlvid~al member. of ~h. cl.... The••

common queseion. of law and face include. wieho~e

liznicaeionl

il. whether de~endane'. coad~cc violIC•• 517200

ec .•eq of the California B~.ines. and Prof•••iona

Coda;

ii). the .mount of additional ~evenue And

profie. obe.ined by defendant and attributed to it.

unl.wful cond~cc;

iii). the .ppropriate n.tUre of cla•• applied

e~itable relief: and

iv) . whether the members of the cla.8 have

lS

1.7

austained damage. and. if .0. what i. the proper

mea.ure and appropriate formula to b. applied in

determining dam.ge••

11 c. Plaintiff'. claim. are typical of the claims of

20

2J.

22

2)

25

2'
27

28

the member. of tha cl.... Pl.intiff and all member. of

the cl••• su.tained damag•• and injurie. ari.ing out of

def.ndant'. common cour.e of 'conduct in violation o~ law

aa complained of herein. The injuri•• and dam.ge. of each

Member of el... were caused directly by che defendant'.

wrongful conduct in violacion of comaon .nd .tatutory law

a. all.,ed her.ln.

Plaincif~ will fairly and adequately prot.~c the

inter••t. of the ~emb.r. of ehe cla••. Plaintiff i. a

sa 3!5l'lIcI lOZ=)l"'lOd J.'IW



1.

3

repr••entative ot the cla•• a. .he ha. no intere.t which

are .d~.r.. to the intereata ot a~aen~ cla.. member. and.

like all member. ot the cl~ss. exp.rienced "dropped calls

for which she receivea no creait ana wa. adver.ely

affected by defendant'. action.. Plaintiffs ha. retained

couns.l who ha. sUb.tantial experience and knowledge in

the pro••cution and af complex ela•• action litiiation.

7

a
•9- e. The marketing and policies and procedure.

1.0

l~

:u

1S

16

describ.d were pare ot the common cour.. of conduct of

repre.entationa or omis.ions of material information and

deceptive acta ana practiCe. concerning "aroppea. call.

unaertaken by defendant. 1. a re.ult. the i ••ue. which

affect plaintiff ana all meebera of the cla•• in common

predominate aver cho.e which atfect the intereat of any

inai.viaual clllaa lII8l111:ler.'

1.7 f . A claa. action i ••uperior to other av.ilAble

18

:Ie

~l

22

23

:a

2S

~,

27

28

means for the fllir and efficient adjudication since

indiVidual adjoinder for all member. of the class ia

impraet1c~le. Furthermore. aa the damag•• suffered by

each in41vidual member of tha cla•• may be r.l&~ively

amall. ~he expen••• and burden of indiVidual liti~at10n

would make it difficult or 1mpcsai~le fo~ individual

membe: of the cla.a to redzea. the wrong. dene to chem.

The eo.e to the court syatem fo~ adjudication. of such

individualized litigation wc~ld be aUbatantial.

Ind~vidualized litigation would 81ao preaene the potential

fo~ inconaiatent or ~ontr8d1ctory judgments.

5
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-
1 ',Plaintiff and the ~lall aSlert tha~ their damag••

% shc~ld be I~arded on & fluid re~ov.~ ba.1s.

3

S ~O. A "dropped ~all" 1. a call whi~h is invol\mtarily

, ~erm1na~.d or dropped on a cell~lar phone.· When a dropped ca~~

i oc~~r., plaintiff an~ the ~la•• must either:

&.8

,
10

11

redial the telephone eall that ~II dropped; or

have the party at the other end of the telephone

call place the ~Ill agaln.

~~, When either III or (bl occur., the redialed phone

1% call is bille~ by defend&nt a. the beginning of & new call.

13 ~l ~.lls are billed by ~efendant in one mlnute in~rement.. I.

14 opposed to in tractionl of the minute of airtime used.

lS ~2. It ie defendant'. cuscomary b~line•• practi~e to

16 i.eul cre~it to its cu.tomerl for one minute of airtime when a

~8 ~]. C.fendant, how.~r. conc.all ~he tact chAt it will

19 issue airtime credit for it. cuecomer.' dropped call. upon

~O re~elt. Cefendant conceal. this tact .0 that lal it.

~l customers will not re~••t ~redit for a ~pp.d call; and Ibl

22 10 defendant 1s \m)ulcly .n~~ch.~ through it. cu.tomer.'

23 payment for the airtime they incur ~h.n a call drop•.

2' ~~. c.eea4&nt also conceall from it. customer. the

25 meaning of the term "dropped call." By doing so. the vaat

2' majority of 4efandant'a cU8tOmeri I~e completely i~o:ant of

27 boch the te~ "dropped"call· and of the fact that defeneant

28 is.ues ~redit to itl customer. fo; dropped call. upon their

,

~I"'CcI .I.1IN



-1 requeet.

2 15. Tn. molt that de:en4ant 41.c10•• ' to 1tl e~.tom.rl 1.

J that, if the C1utomer hal ·~e.t1Qnl·, he or _he .ho~lel c;~ll

4 the eusto~r Care ~epartment.

5 16. If the cu.tomer eleet. to call defendant's eu.tomar

6 Care Department, the c~.tomer must pa•• thro~gA a ••rie. of

7 electronic menu., none of which r.fer to -dropp.d call.-, then

8 wait for a period of time which often exc••ell ten m1nute.

9 before .peaking with a live operator who informa the cuatomer

10 that cr.~1t. tor dropped calla are i.lued only if reported

11 ~fter the billing .tacement 18 i.aued,

12 17. Once ehe bil11ng .tacement i. ilsued, the CUstomer

13 must repeat the proeedure. enumeraced 1n paragraph l' anel then

1. engage in a time·con.uming and Durdensome reporting procedure

15 abo~t their dropped call•.

l' la. By r.~ir1ng its c~stomers tQ engage 1n auch onerous

17 reporting procedure., defendant unfairly eli.suade. it.

lB cUltomera from making any inquiries aboue and/or seeking credit

19 for a dropped c~ll.

~O 1'. oefendant turther engagea in unfa1~ and d.~eptive

~l acta by refuaing to ia.ue an autom~tic credit to it. cu.tomer.'

~2 accounts for dropp.d call.. Oropped call. a~e .a.ily

~3 ascertainal)le from ehe customer'. 1lill a1nc. two calls are

24 generally made to ehe .ame number within minute. or even

25 secon~. Oefendant. however, doe. noe is.ue automatic credits

2' ~o i~. cu.tomer.' account. 10 thae it. cUltOmerl have to pay

21 tor the airtime they ineu~ when & call drop•.

28 20. In contra.t eo the untair or decepcive practice. of

0>nql1alaaA4 1

89 :E'lI'.



-1 defendant. many other cell~lar co=panies ~ ~s.~e "automatic"

~ cr.d1~. ~o t~i~ custQm4r. tor dropped call.. For example, the

) sarvice Plan o~ AT.T Wi~ele,. Service/Cellular One in genver.

4 Colorado, specifically provid•• :

S Calls may ba "dropped" er inVoluntarily di.connected
ter various rea'On.. It yo~ plleo • e.ll and it

, drop., our sy.tem will eu;oma;ieally cradit~
asSeunS for one minute of airti~e when you reconnast

7 thee same number within ene minute.

10

II

12

14

1.5

41, SimilarlY, GT~ MoDilNet'. U.er Hanual in HOUlton,

Tex••••p.ei~ic.lly provide.;

If a call i. l;:::i;;;y dropped, ~ -cspun;~ ~
.u;ema;isal1y wi~h one minute ot airtime 1t
you redial the number within two minute.. (Credit 1.
d•• i;nated by an a.teri.k A' shown.)

IEmphasie supplied).

22. The AT.T Wireless Serviee "Rat•••ad coverag.-

16 arochure in o.ll.s. Taxas, likewi•• provide.:

17 Aute-at1c eall Credic ~anteee. It.you plaee a
eall and it is dzopped, you w~ll lusem"ical1v Qs

1. erI41;.4 tor one minute of day airtime when yo~ eall
the same n~mber bac~ within one minute. Just re-41al

19 and xeep talkin~.

• • • •
20

22

23

441

4S

2'

27

21

An au;oma;ic dropptd £All sr,d1; will be provided tor
ai~~ime charg•• abov. the minute. inclUded in your
packag. plan, when a call i. dropped by cur .witsh on
an cucbo~nd call, within the home coverage area, and
eh. numb.r ie r.di.le4 and connected wichin ,a
1l'C:cnc1l.

23. By refusing to i"ue an a~comatic credit to its

custom.rs' bills for dropped calla. defendant is en~a~ing in

unfair con~uc:e and continue. to be UDju.tly enriched in the

amount of million. of dollar••

a

z:a ~c1



:I.
-24. As a re.ulc ot defendant'. ~a1r an4 deceptive acts

~ &nc1 jlsoact.ice.,plaintiU &1'14 the cla.a have Dean d4llll&ge4.

J

~ [JIST CAUSE or ACTJOB
, [For violacion of ehe California Unfair Bu.1ne•• Pract.ica. Act

~ .~inea. _ Profe••ion. Code 1:1.7200 • Unfair and Ml.1.adin~

7 Alivenia1ng1

8 25. Plaintiff repeat. and reallag•• each and every

9 allegation in paragraph. 1 ~hro~gh 24 a. if fully .et forth

10 herein.

11

14 li~.ly to ~.lead ehe genaral public and ch.refore conat1cUt.

13 unfair or fra~dulent busine•• practice. within the m••nln~ of

14 BUlineaa ~ ~rot•••ion. Ceda 1:l.7~OO.

15 27. OefenQant enga;e. in unfair and deceptive trade

16 practice. by makinq the macerial omi.siona. concealm-nt•. and

17 .uppre••ions a. da.cribed herein. Defendant employ. ics unfair

18 and unlawful scneme for the purpo.e of inducing reliance and

19 ~ith the intent to deceive &Cd mial.ad plaintiff and the cl.s•.

20 21. Oetendanc" ~nf.ir and decept1ve pr.c~1ce. Va~

21 committed in connection wich che conduct. of'tra~ and commerce.

22 29. By virtue of the foragoin,. plalntiff and the cla••

~3 have· .uffere~ sUb8tantial ~.=-g••.

24-

~5

~,

~7

21

9

It:Lt S'6t/ZI/Zi
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1

:z

3

-
SICOKR hAU3E or &eTIOH

[For ViolatioD o~ Bu.ina••• Profe••1onl CodA 1115001

30. Pl.inti!! repea~. and reallege. each and every

~ ~ll.~ation in paragraph. 1 ehrough 2! a. if fully .e~ fo~~h

S herein.

6 3:1.. The a4v.r~iliDg. labelinV and al~ other pr~o~ional

7 ef~or~. ~der~a~en by de!en4&n~ con.~i~u~e. adve~ti.inV devic••

a di•••minated by d.fendAnt which contained and con~inued ~o

9 eQn~ain .tatement. c~ncerning "dropped call.- which are untrue

10 and/or mislea4inv. and which are known. or by the exercis. of

11 realonable care ehould have been known. to be un~rue or

12 mieleading by defandant. in violation of California Bu.ine•• _

13 Profe•• ion. Code 117500. et .eq.

16

15 '%'HIIP gWiJ' or ACXON

l' (Unju.~ Enriehmen~l

17 33. Plaintiff repeae. and r.alleg•• each and every

18 all.gaeion in para;rapna 1 ehrough 31 •• if fully set foreh

1! herein.

33. AA a ~••ult of the unfair and deceptive ace. and

practices of d.fen4ane. def.ndant h•• b••n and con~inue. eo be

unjultly enriched through the reeention of 'money belonging eo

plaintiff and ~h. cl•••.

36. ~.f.ndant'. unjule enrichmen~ baa been .~ ehe expenae

of and eo ~ha deeriment of plaintiff aDd the cla••.

3S. Oefend.~~I. unf.ir and deceptive conduct is a~.in.~

~be f~d.man~.l pr1ncipl•• of j~atice. equity and good

40

2l

22

23

:a

2S

2'
27

21 con.c:ienc:e.

Comploilll.n4 1.0

--------
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1 2nD ' FOB BELtEF

~ WH£REFORE, plain~iff, indiv~dually and on behalf of a

J cla•• of per.on. .~milarly .i~uat.d, respectfully pray. that

4 ~hi. Honorule COurt I

s
1..

7 and 1753', and p~.~anc to ta. equitule powers of this cour~,

a Plaintiff pray. that the C.fendant. be preliminarily and

~ perman.ntly enjoined eo c•••• and des1st all fal•• and

10 misleading promotional aceivi~ies and practiees and the acte of

11 ~fair competition a••ll.~ed ~ve.

1~ ~ . PYra~an~ co Bu.i~•• ~n~ Profe••ion. Cod. 11~7~03 &nd

13 1.7535, and pursuant eo che equitable po~r. of chi. court.

1. Pl.intiff pray. that C.fendanc. b. ordered to di.,or,. for the

15 benefit of the cla•• its profit. and composition and/or re.tore

l' to the public all fund. acquired by m.ans of any act or

1.7 practice declared ~Y this co~rt to b. unlawf~l or fraudulent or

18 to con.titute unfair comp.ti~ion under Busine•• and Prof•••ion.

1.9 Code 1517200 et s.q., or mieleading adverti.ing ~nder 117500 at

:20 seq.

:a 3.

22 17535. &nd p~rsuanc eo the equitable powers of this court,

:23 Plaintiff pray. that Cef.nd&n~. be ordered ~o provide to the

:24 pUb1~c re.titution •• to all.fund. lost a. a re.~lt of anyaet

~5 Q~ p~a~tice deelar.d QY this coure to be unlawful or fraudulane

~, Qr to conatieue. unfair compe~ition under luain••• and

27 Profe••ions Code 117200 .e aeq., or misl••ding adverti.ing

:21 under 117500 .t ••q.

u.

996UL6nz:



-
t.

• pl.in~lff .. cl••• rep~elentaeivc. aad b4¥ ateorney••• cla••

3 co~••l o~ behalf of • cla•• of all per.on. 8i=i1ar1y .1~~ate4;

s. Eneer j~d9~ant again8t defendant for damage.

5 .ustained by plaintiff and the cla•• by r.a.on of the acts

CallaS-cd here;

7 ,. .
Eneer an awa~4 aga1nlt d.fendAnt for coats .nd

8 expenaeS. inclUding co.t. relae1ng to the ~etaining of expert.,

, &n~ rea.onAble .~torn.y" fe•• incurred for and on behalf of

10 the named plaintiff and member. of the cla•• in connection with

12 ., . Enter an order permitting the use of fluid recovery

•• Order luch other and further relief a. this Co~ may

~5 deem fit to grant 1n fa.hioning a remedy for the named

l' plaintiff and the cl••••h. repr•••nt•.

17 9. For such other and further relief a' the CoU%t deem.

nated: January 26, 1'" ~Ip.ctfully .ubmitted,

~8 appropriate.

~,

~ orrICES or 2RIC D. FREE~

25

2'

/' /.\. ...
By ~r (!. r.--(

2ric D. Freed, 'Iquire
Atto~ey for Plaintiff

10S73 M. Pice Blvd.
Suite 153
~a Anglle., CA 900"
(21.31 I4IS-"OI
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DECLARAnON OF SERVICE BY MAIL

Connie Forsen declares as follows:

I am employed in the County of Los Angeles. State of California; I am over the
age of eighteen years and am not a party to this action; my business address is
333 South Grand Avenue. Los Angeles, California 90071, in said County and
State; I am readily familiar with Gibson. Dunn & Crutcher's practice in its above
described Los Angeles office for the collection and processing of
correspondence for mailing with the United States Postal Service; pursuant to
that practice, envelopes placed for collection at designated locations during
designated hours are deposited with the United States Postal Service with first
class postage thereon fully prepaid that same day in the ordinary course of
business; on the 6th day of March, 1996, I served the attached:

NOTICE OF REMOVAL

by placing a true copy thereof in an envelope addressed to each of the
persons named below at the address shown:

Eric D. Freed. Esq.
Law Offices of Eric D. Freed
10573 W. Pico Blvd.. Suite 852
Los Angeles, CA 90069

Lionel Z. Glancy, Esq.
1299 Ocean Avenue, Suite 323
Santa Monica, CA 90401

Michael B. Hyman. Esq.
Ellyn M. Lansing, Esq.
Much Shelist Freed Denenbert

Ament Bell & Rubenstein
200 North LaSalle Street
Suite 2100
Chicago, Illinois 60601

Keith S. Shindler, Esq.
839 West Van Buren
Chicago, Illinois 60607

and by then sealing and placing said envelope(s) for collection at a designated
location at Gibson, Dunn & CrutCher's offices at 2029 Century Park East. Los



Angeles, California 90067 during designated hours, for mailing on the above
date, following ordinary business practice.

I declare under penalty of pe~ury that the foregoing is true and correct and
that this declaration was executed on this 6th day of March, 1996, at
Los Angeles, California.

Connie Forsen

LT96066<l.037/0+
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Erika Landin

VS.

CASt. NOMflrR

BC143305

PTJ\lNrJ.:t 11" ........ _

Los Angeles Cellular Telephone
Company

TENTATIVE RULING

#1, Be 143305
Hearing Date: July 29, 199B
Dept. 54, JUdge Ernest H. Hiroshige
HOTION FOR SUMMARY ADJUDICATION
MOVING pARTY: Defendant Los Angeles Cellular Telephone Company
RESPQNDING PAETY: Plaintiff

TLR: THE MOTION IS DENIED.

Rene~a1 of Motion
Under CCP § 1008(b), it the prior Illotion was denied, the

moving party may later renew the motion by showing "new or
different facts, circumstances, or law" even after the 10-day limit
applicable to a Illotion for reconsideration. Weil' Brown, Cal.
Prac. Guide, eiv, proc. Bef. Trial, § 10:373. The Gates
declaration indicates· that since the court's minute order was
entered on 12/19/97 (Exh, C),. the Court of Appeal issued the
decision in Day V, AT&T eqrp. (1998) 63 cal. App.4th 325 (Exh. 0).
Gates Decl., !5. The instant motion is therefore a proper renewal
of the court's 12/19/97 rUling on summary jUdgment.

~ion 17500 Cause of Ae~1Qn .
Cal. Bus. & Prof. Code § 17500 prohibits the dissemination of

"untrue or misleading' advertisements. In Day v. AT&T Corp. (1998)
63 Cal. App.1th 325, 74 Cal.Rptr.2d 55 (Gates Decl., EXh. D),
plaintiffs filed a complaint for injunctive relief claiming that

1



· . ~.-
defendants, sellers of prepaid telephone cards, engaged in unfair
business practicQs and fatse and misleading advertising in
violation of BPC §§ 17200 and 17500 by failing to "reveal to the
consumer, prior to purchase, that calls made with these cards are,
in fact, rounded up to the next higher minutes." lQ. at 58.

L.A. Cellular argues that ~ stands for the proposition that
there is no duty to advertise the dropped-call policy if the policy
is disclosed in the tariff. However, the ~ court specifically
found that if carriers choose to advertise, "they must do 50 with
sufficient accuracy that they do not risk misleading or deceiVing
the consumer. We hold that under California r 5 unfair business
practices and deceptive advertising prOVisions respondents are
prohibited from disseminating misleading or deceptive packaging
materials with their prepaid phone cards." Ld. at 62-63. ~ did
not shield defendants from liability on the basis. that the
advertisements did not contradict the rounding-up po1icies set
forth in the tariff. The court stated that once the cards had been
purChased and used, the plaintiffs received exactly what they paid
for. ~. at 64. Rather, the court held that there was a claim
under sections 17200 and 17500 because the advertisements Which the
defendants did run (i. e. the packaging representing a certain
number of minutes) were allegedly misleading.

~ is similar to the instant case, where plaintiff is not
clairoing a violation of the tarifi, but rather a violation of the
California statute prohibIting unfair advertising practices. As in
~, plaintiff here is entitled to bring a claim under sect.ion
17500 on the basis that once defendant chose to advertise, it had
a duty to do so without misleading the consumer. As discussed in
the rUling on defendant's prior MSJ, there is a triable issue of
fact as to whether the defendant concealed its dropped calls
policy. EXh. C, p.3. p~ does not alter the ruling. The MSA as
to the 2nd cia for violation of section 17500 is denied.

gn;uBt~~ehment cause of Action
Defendant argues that because the plaintiff had an express,

written contract W'ith L.A. CellUlar, the cia for unjust enrichment
is barred. However, unlike the plaintiff in Lance camper Manuf.
Corn. v. RepUblic Indemnity CO. of Amer,(1996) 44 Cal.App.4th 194,
plaintiff in the instant case does not seek to enforce an express
contract while asserting a. contradictory claim for unjust
enrichment. Although plaintiff admitted in her deposition that she
entered into a cellular-service agreement with L.A. CellUlar (Exh~
E, pp.22-24,31), the evidence does not show that the express
contract covered the same terms (dropped-call credits) as are at.
issue in the claim for unjust enrichment, or that plaintiff is
attempting to plead an express contract on these grounds.
Likewise, Llgyd v. Williams (1964) 227 Cal.App.2d 646 held that the
plaintiff could not introduce certain evidence at trial which
related to the defendant's misrepresentations, because sUch
evidence was inconsistent with the allegations of the pleadings and

2
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the preCrial conference order. Lloyd aC 649. such is noC the case
here.

Finally, the argumenC that the claim for unjust enrichment is
sUbsumed by the 1st cja for violation of section 17200 is
unsupported. Security Officers Service. Inc. y. State Comeensation
I.ns. Fund (1993) 17 Cal.App.4th 887 does not stand for such a
proposition, but merely noted that the plaintiff-insured conceded
that the cja for fraudulent claims practices was part of the cja
for breach of the implied covenant of good faith and fair dealing.
Security at 899. Therefore, the MSA as to the 3rd cja for unjust
enrichment is denied.

The court makes all evidentiary rulings consistent with the
findings of this analysis.

Plaintiff to qive notice.

Date:
Ernest M. Hiroshige
Judge of the Superior Court
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ERIKA LANDIN

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

CASE: NUMBER

BC 143305

VS.

LOS ANGELES CELLULAR TELEPHONE
COMPANY

PLAINTIrF(t'~ _

TENTATIVE RULING

DEfENDANT (_ )

#1, BC 143305
Hearing Date: July 31, 1998
Dept. 54, JUdge Ernest M. Hiroshige
MOTION FOR ORDER FOR CLASS CERTIFICATION
MOVING PARTY: Plaintiff Erika Landin
RESPONDING PARTY: Defendant LA Cellular Telephone

TLE: THE MOTION IS GRANTED.

Ascertainable Class
Plaintiff has established that the class ("All Los Angeles

Cellular Telephone Company customers from January 26, 1992 through
the present who have experienced -dropped calls' for which they
have received partial or no credit") is ascertainable. Daar y.
Yellow Cab. Co. (1967) 67 Cal.2d 695. Although defendant argues
that it cannot distinguish between dropped calls and calls that are
dropped voluntarily (FoWler Decl., '3), plaintiff has submitted
evidence to show that defendant can estimate the number of dropped
calls per month and the revenue stream associated with dropped
calls. Reply, Exhs. A-C. The California Supreme Court has held
that "fluid recovery" may be appropriate in consumer class actions
where damage distribution poses special problems. "Often, proof of
competent evidence is not feasible ... In addition, consumers are not
likely to retain records of small purchases for long periods of
time." State of Calif. y. Levi Strauss & Co. (1986) 41 Cal.3d 460,
471-72. Further, notice to the class members would be reasonably

1



included in monthly billing statements. Plaintiff has met her
burden of proving that the class is ascertainable.

Commonality of Interest
Plaintiff has established that common questions of law and

fact predominate. Plaintiff raises common issues regarding
information provided by defendant on the tariff and dropped call
credi t policy. Landin Decl., 11112-6. Pursuant to Cal. Bus.. &
Prof. Code § 17200 et seq., plaintiff must show that members of the
pUblic are likely to be deceived. Restitution may be ordered
without individualized proof of deception, reliance, and injury if
the remedy is necessary to prevent the use of the unfair practice.
Committee on Children's TY. Inc. v. General Foods corp. (1983) 35
Cal. 3d 197, 211. In class actions under the statute, restitution
may be ordered in the absence of proof of the individual's lack of
knowledge of the alleged wrongful conduct if the court determines
that such a remedy is necessary to deter future violations or to
foreclose the defendant's retention of ill-gotten gains. Fletcher
v. Security Pacific National Bank (1979) 23 Cal.3d 442, 454.

Adequacy of Representation
Plaintiff has established that she has claims typical of the

class and that she can adequately represent the class. Richmond v.
Dart Industries. Inc. (1981) 29 Ca1.3d 462, 470. Unlike the
proposed class representative in Caro y. Procter & Gamble Co.
(1993) 18 Cal.App.4th 644, the evidence does not indicate that
plaintiff's claims of damages, versus simply their computation, are
atypical of the class members. ~ at 665. Moreover, although
plaintiff may have conceded in her deposition that she does not
understand all of the intricacies of this action, she has
demonstrated a familiarity with its outlines. In re Diasonics
Securities Litigation (N.D. Calif. 1984) 599 F.SUpp. 447, 453. For
example, plaintiff testified to the basic definition of "dropped
calls" and stated that the complaint involves L.A. Cellular having
"deceived people by not telling them that they can get credit for
their dropped calls." Reply, Exh. E, Landin Depo., 8:1-12. The
named plaintiffs in Edgington v. E.G. Dickinson & Co. (D. Kan.
1991) 139 F.R.D. 183 were of advanced age and in poor health. They
had "lapses in memory and contradiction in testimony" which is not
alleged here. Edgington at 195-96.

Plaintiff has met her burden of establishing the requisite
elements of class certification. The motion is granted.

Plaintiff to give notice.

Date:
Ernest M. Hiroshige
Judge of the Superior Court
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SUPERiOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

WHEREAS, there is pending in the Superior Court of the State of California, County

ofLos Angeles, an action styled as a class action entitled Spielholz. et al. v. L.A. Cellular, et

ai, Case No. BC186787 (tlSpielholz'') in which plaintiffs make allegations of fraud, false

advertising, and unfair business practices under California Business and Professions Code

Sections 17200 et seq. against d~fendantherein Los Angeles Cellular Telephone Company

Assigned to the Honorable Ernest M. Hiroshige

STIPULATION AND [PROl'OSED) ORDER
VACATING TRIAL AND PRE-TRIAL
DATES AND STAYING PROCEEDING

CASE NO. BC 143305

v.

Defendant

GIBSON, DUNN & CRUTCHER LLP
STEVEN E. SLETTEN, SBN 107571
CHRiSTINE NAYLOR, SBN 172277
MICHAEL J. HARTLEY, SBN 189375
333 South Grand Avenue
Los Angeles, CA 90071-3197
(213) 229-7000

Attorneys for Defendant

MUCH SHELIST FREED DENENBERG AMEND
BELL & RUBENSTEIN P.C.
MICHAEL B. HYMAN
MARY JANE EDELSTEIN FAIT
200 North LaSalle Street, Suite 2100
Chicago,IL 60601-1095
(312) 346-3100

Attorneys for Plaintiff

[Other PlaintiffCounsel Appear on Signature Pages]

ERIKA LANDIN, on behalfofherself and
all others similarly situated,

Plaintiff,

LOS ANGELES CELLULAR TELEPHONE
COMPANY,
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(now AT&T Wireless Services doing business as AB Cellular Holding, LLC, but referred to

herein as "L.A. Cellular");

WHEREAS, on February II, 1999 the Court in Spie/holz granted L.A. Cellular's

motion to strike the plaintiffs' claims for monetary damages on the ground that such claims

are preempted by Section 332(c)(3)(A) of the Federal Communications Act;

WHEREAS, on May 7, 1999 plaintiffs in Spielho/z filed a petition for writ of mandate

or other extraordinary relief seeking immediate review by the California Court of Appeal of

the decision granting L.A. Cellular's motion to strike;

WHEREAS, on June 7, 1999, plaintiffs' counsel in Spie/holz advised the Clerk of the

California Court ofAppeal of its intention to file a petition with the Federal Communications

Commission ("FCC") requesting a declaratory ruling on whether the Federal Communications

Act preempts the state courts from awarding monetary relief as a remedy for fraud and false

advertising claims, a copy of which letter is attached hereto as Exhibit A;

WHEREAS, on June 15, 1999 the Court of Appeal of the State ofCalifornia, Second

Appellate District has entered an Order, attached hereto as Exhibit B, staying all proceedings

in the trial court and Court of Appeals in the Spie/ho/z action pending a ruling by the FCC on

the petition for a determination whether the Federal Communications Act preempts state

courts from awarding monetary relief as a remedy for fraud and false advertising claims;

WHEREAS, counsel for the parties in the action pending before this Court agree that

such a decision by the FCC may have an impact on this action; and

WHEREAS, counsel for the parties in this action desire to notify this Court of the
"-

Court ofAppeal's Order and, consequently, seek an Order from this Court staying all

proceedings in this case until the FCC rules on the petition filed therewith;

IT IS HEREBY AGREED AND STIPULATED among the parties, through their

respective counsel of record, that:

(I) All pre-trial and trial dates in this matter shall be vacated;

(2) All trial, pre-trial, and discovery proceedings in this matter shall be stayed

pending a decision by the FCC;

2
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1 (3) L.A. Cellular agrees to provide counsel for plaintiff with copies of any

2 documents submitted to the FCC by any party concerning the above-referenced petition,

3 documents filed with the Court of Appeal, and pleadings in the Spielholz action that led to the

4 Court of Appeal's proceedings referenced herein.

5 (4) L.A. Cellular agrees to promptly notify counsel for plaintiff of any ruling by the

6 FCC or the Court ofAppeal; and

7 (5) If plaintiff in Spie/ho/z fails to file a petition with the FCC within sixty (60)

8 days of entry of this Order, the stay in this case shall be lifted.

LAW OFFICES OF LIONEL Z. GLANCY
LAW OFFICES OF KEITH S. SHINDLER
MUCH SHELIST FREED DENENBERG AMEND

BELL & RUBENSTEIN P.C.

By: -::-::----=:----=",...,.--:--=-"':-- _
Mary Jane Edelstein Fait

Attorneys for Plaintiff

The Honorable Ernest M. Hiroshige
Judge ofthe Superior Court

ORDER-----

GIBSON, DUNN & CRUTCHER LLP

BY(~
Steven E. Sletten

Attorneys for Defendant

IT IS SO ORDERED.

DATED: JUL J:~ 89~, 1999

LL991760.062
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The Honorable Ernest M. Hiroshige
Judge ofthe Superior Court

GmSON, DUNN & CRUTCHER LLP

Br-2itf!PJi..
Steven E. Sletten

Attorneys for Defendant

LAW OFFICES OF UONEL Z. GLANCY
LAW OmCES OF KEITH S. SHINDLER
MUCH SHELIST FREED DENENBERG AMEND

~
R ENS .C.

By: k -I

~ Jane Edelstein Fait

Attorneys for Plaintiff

ORDER-----

IT IS SO ORDERED.

DATED: -', 1999

1 (3) L.A. Cellular agrees to provide counsel for plaintiffwith copies of any

2 documents submitted to the FCC by any party concerning the abovc·refaenced petition,

3 documents filed with the Court ofAppeal, and pleadings in the Spielholz action that led to the

4 Court of Appeal's proceedings referenced herein.

5 (4) LA Cellular agrees to promptly notify coun.seI for plaintiffofany ruling by the

6 FCC or the Court ofAppeal; and

7 (S) Ifplaintiff in Spielholz fails to file a petition with the FCC within sixty (60)

8 days ofc:ntty ofthis Order, the stay in this case shall be lifted.
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